Preliminary Examination Of Application for Patent for Utility Model (一)
1. Introduction

In accordance with the provisions of Articles 3 and 40 of the Patent Law, the Patent Office receives and examines the patent applications for utility model. Where it is found after the preliminary examination that there is no cause for rejection, the Patent Office shall make a decision to grant the patent right for utility model, issue the relevant patent certificate, register and announce it. Hence, the preliminary examination of application for a patent for utility model is a necessary procedure after accepting an application for a patent for utility model and before publishing that application. 

The scope of the preliminary examination for an application for a patent for utility model is as follows:

(1) Whether or not the application contains the patent application documents as provided for in Art.26 of the Patent Law, and whether or not the application documents conform to the requirements;

(2) Whether or not the application for a patent for utility model obviously falls under Articles 5 or 25 of the Patent Law, or obviously does not con-form to the provisions of Articles 18 or 19.1 of the Patent Law, or obviously does not conformity to the provisions of Articles 26.3-4, 31.1 or 33of the Patent Law or Rules 2.2, 13.1, 18-23 or 43.1 of the Regulations, or cannot obtain a patent right according to the provisions of Art.9 of the Patent Law.

(3) Whether or not the documents relating to the patent application documents conform to the relevant provisions of the Patent Law and its Regulations.

The Patent Office shall send an Office Action to the applicant inviting him/it to provide observations or make rectifications within a prescribed time limit. The application shall be deemed to have been withdrawn if the applicant does not provide a response within the time limit. If the applicant provides observations or rectifications and the Patent Office still finds that the application does not meet the requirements of the above-mentioned provisions, the Patent Office shall reject the application.

2.  Examination of Object Protected by Utility Model
2.1 Patent for Utility Model Protects Product Only

In accordance with Rule 2.2 of the Regulations, the patent for utility model protects the product which shall be a substance manufactured by industrial method and occupies certain space. 

All of the relevant processes (including the use of the product), or the naturally existing non-artificial articles are not the objects protected by the patent for utility model. 

The above-mentioned processes include the process of manufacturing, method of use, method of communication, method of process, a computer program or the method to apply the product to a specific application, etc. For example, the following cannot be protected by the patent for utility model: a process of manufacturing a kind of gear, a method of dust-eliminating in the workshop, a data processing method and naturally existing Yuhua Stone, etc. 

It should be noted that:

(1) Although the title of the subject matter of the application is a product, if the entire technical feature in the independent claim is a process or is a process in substance, it does not belong to the object protected by the patent for utility model. For example, a kind of wood toothpick which is characterized in that by processing the said wood toothpick into a predetermined shape, immersing said wood toothpick in medical bactericide for5-20 minutes, then taking it out and airing it.

(2) If the shape and structure features of the product were described in the 1-42

preamble portion of the independent claim but only process feature was described in characterizing portion, the examiner shall determine whether or not tile part of the utility model which made contributions to the prior art contains the features of shape or structure. Where there are features of shape or structure in that part, the applicant shall be invited to make amendments of the claims to include these features in characterizing portion of the claim. Where there is no such feature included in that part, that utility model is a product with identical shape and structure manufactured by different process, it does not belong to the object protected by the patent for utility model.

2.2 Shape of Product 

The shape of the product refers to the fixed space shape possessed by the product, which can be observed from the outside. 

The solution relating to the shape of the product may be the solution relating to either the three-dimensional shape of the product, such as the improvement of the shape of a cam or a cutter, or the two-dimensional shape of the product, such as the improvement of the cross-sectional shape of the section bar. 

The shape of a non-fixed-form product, such as the substance or material in gaseous state, liquid state, powder state or particle state, cannot be regarded as the shape feature of the product of utility model.

It should be noted that:

(1) The biological shape or naturally-formed shape cannot be deemed as shape feature of a product. For example, neither the shape of a plant growing in a potted landscape nor naturally-formed rockery can be claimed for protection.

(2) A non-fixed shape formed by uprising or piling up cannot be deemed as the shape feature of the product.

(3) A product merely have a specific technical feature without a fixed shape, such as the substance in gaseous state, liquid state, powder state or particle state, provided that it is defined by the structure feature of the product. For example, no fixed shape ethyl alcohol can be included in the technical solution relating to the shape structure of a thermometer.

(4) The shape of the product may be a space-shape under specific circumstances, such as an ice-made cup, or a parachute with a certain new shape, etc. For example, a kind of steel band packing case, which consists of internal steel ring, external steel ring, binding band, external protection plate, waterproof composite paper and other things. It has an incidental use, such as to transport and store the steel band. However, when it is used to pack the steel band correlatively according to the technical solution, a fixed space-shape shall be formed, which is not arbitrary. It is in the scope of the protection of patent for utility model.

(5) The raw materials having changed in composition, such as sheet materials, bar materials and others, and the change of the shape for the requirements of a secondary process only does not possess the shape feature. However, where a special function or result may be achieved from a specified shape which is distinguished from the previous ones. Such shape can be protected by the patent for utility model.

2.3 Structure of Product

The structure of a product refers to the arrangement, organization and correlation of the various integrants of a product. 

The structure of the product may be either the mechanical structure or the circuit structure. The mechanical structure refers to the relative position relation, coupling relation, necessary mechanical matching relation and so on of the components and parts of which the product consists. The latter refers to the fixed connection relation between the components and devices of which the product consists.

The composite layer may be deemed as the structure of the products. Carburized layer, oxide layer and so on of the product belong to the structure of the composite layer. The molecular structure and component do not belong to the product structure protected by the patent for utility model. 

Therefore, if the improvement of the food, beverage, flavoring and pharmaceutical involves the change of chemical composition, component or content without involving the structure of the product, it is not the object of the protection of the patent for utility model. Where the difference between the products seeking protection of the utility model and the existing technology merely lies in the molecular structure or component of the material, it is not the object of the protection of the patent for utility model. For example, no patent right may be granted for a plastic cup substituted for a glass cup which has the same shape; or a welding rod which only has a change in the composition of soldering paste.

2.4 Technical Solution

Technical solution refers to the collection of the technical features according to the laws of nature utilized by the applicant to resolve the technical problem. 

If no technical problem has been resolved, the new design of the shape of the product and the pattern, color, character, symbol, chart or the combination thereof on the appearance of a product, stands outside the object protected by the patent for utility model; such as the can opener with the shapes of twelve animals representing the twelve Earthly Branches are used to symbolize the year in which a person is born. Other examples are an architectural plane scheme, chess or cards and the like, of which the distinctive features are just in their design appearance, like ancient poetry cards, chemical cards and so on.

2.5 New Technical Solution

A technical solution that is obviously not a new one refers to an utility model seeking protection which has been disclosed before the date of filing (or the date of priority where priority is claimed), or which is an equivalent alternative or a simple combination of the prior art. The following conclusions may be made without searching:

(1) An identical product has been publicly sold or publicly used.

(2) An earlier application with the same contents was published in the Chinese Patent gazette.

(3) The same contents have been published.

(4) After examination, an application, for which the supporting documents for not losing novelty have been submitted, is found not in conformity with the requirements of not losing novelty.

(5) A simple combination of the prior art has not created any new technical effect, such as a waterproof poster board consisting of a plastic bag and the poster board therein, and so on.

(6) The technical effect produced by the change of elements is the same or similar to the prior art, such a mini-billiard table which has the same shape and structure as the regular one but has the half the size.

2.6 Medical Device Which Takes Direct Effect on Human Body by Electricity, Magnetism, Light, Sound, Radiation Or Their Combination

The medical device taking direct effect on human body by electricity, magnetism, light, sound, radiation or their combination has close relations with the health and safety of the human. When a patent right for utility model has been granted for such kind of product, the examiner shall clearly notify the applicant that the grant of the patent right has been made only according to the requirements of preliminary examination provided in the Patent Law. It does not mean that the product has possessed the condition for accessing the market. The patentee shall go through the corresponding formalities of examination and approval according to the relevant laws before the patent is exploited.

